During the course of the hearing, counsel for both parties
expressed the view that the validity of the unwarrantable
failure order, including the question as to whether there has
been an "unwarrantable failure" to comply with the law, is in
issue in a civil penalty proceeding.  This notion IS REJECTED.
It seems clear to me that any such challenge must be made within
thirty (30) days of the service of any order on an operator,
and that since the petitioner here did not preserve his appeal
rights by filing an independent notice of contest on this issue,
it is precluded from raising it in this proceeding (Tr. 33~36) .

Respondent's counsel stated that his intent was to challenge
the special "S&S" findings made by the inspector in this case, as
well as the "special assessment" levied by MSHA's Office of
Assessments for the alleged violation of section 77.1605 (b) (Tr.
38) .  The parties were informed that the matter of "S&S" may be
pursued in this case, but that the "unwarrantable failure"
finding and the validity of the order per se is not an issue, and
counsel for the parties agreed with my ruling in this regard (Tr.
36, 40).  The parties were also informed that I am not bound by
any "special assessment" made by MSHA, and that the Secretary's
Part 100 regulations concerning initial civil penalty assessments
are not binding on the presiding judge (Tr. 40-41).

MSHA's Testimony and Evidence.

HSHA Inspector Lester Coleman testified as to his background
and experience, including ten years service as an MSHA inspector
and prior work in the mining industry as a mine foreman.
Mr. Coleman described the mine in question as a surface coal
mining stripping operation employing approximately 40 to 50
miners working 12-hour shifts, four days a week.

Mr. Coleman confirmed that he issued the order in question
on January 24, 1984, during the course of his inspection of the
mine.  He stated that he observed the loader in question digging
coal, and that two men on foot were working "downgrade from the
machine" cleaning coal pits with shovels.  He also observed
another end loader which was "working in conjunction" with the
cited machine, and that the second loader would be at different
locations' in the course of doing its work (Tr. 47) .  The
respondent stipulated that the cited loader in question weighed
approximately 188,000 pounds (Tr. 49).

Mr. Coleman stated that while he personally did not test
the parking brake in question, the machine operator informed
him that it did not work.  When Mr. Coleman asked the operator
to demonstrate the brake, the operator set the brakes and raised
the machine bucket, and the machine rolled (Tr. 47) .  When asked
why he believed the failure to have an adequate parking brakei
on the machine posed a hazard, Mr. Coleman replied as follows
(Tr. 49):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